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FI NAL ORDER

Pursuant to notice, a final hearing was held in this case
on February 2, 2002, in Tallahassee, Florida, before Florence
Snyder Rivas, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.
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STATEMENT OF THE | SSUE

Whet her Rul es 65E-5.2301(1) and (3) and 65E-5.170, Florida
Adm ni strative Code, constitute an invalid exercise of del egated

| egi slative authority.



PRELI M NARY STATEMENT

On January 8, 2002, the Petitioner, Al berta Lash
(Petitioner or Lash), filed a Petition Pursuant to Section
120.56, F.S., Seeking the Invalidity of Rules 65E5.2301(1) and
(3) and 65E-5.170, Pronul gated by the Departnent of Children and
Fam lies (the Petition).

The relevant facts are undi sputed and are set forth here to
the extent necessary to the rendition of a Final Oder. The
facts agreed to by the parties are nore fully detailed in a
“Stipulation for Final Hearing” (Stipulation) dated January 31,
2002. The documents attached to the Petition are true and
correct copies, are admi ssible and admtted into evidence, and
may be relied upon by either side in these proceedi ngs.

A one-volune transcript was filed on February 8, 2002. The
parti es sought and received an enl argenent of time to March 8,
2002, for the filing of proposed orders, which were tinely filed
and whi ch have been carefully considered in the preparation of
this Final Oder.

FI NDI NGS OF FACT

1. Al procedural requirenents for pronul gation of Rules
65E-5.2301(1) and (3) and 65E 5.170, Florida Adm nistrative Code
(the chall enged Rules) were properly fulfilled.

2. Lash has standing to litigate the validity of the

chal | enged Rul es.



3. On Septenber 20, 2001, Lash was adnmitted to the Crisis
Screening and Stabilization Unit (Unit) located in Fort
Lauderdale, Florida. The Unit is authorized to receive patients
pursuant to that portion of Chapter 394.453 of the Florida
Mental Health Act, nore popularly known as the Baker Act.

4. Follow ng Lash’s admi ssion to the Unit, a docunent
entitled Certificate of Patient’s Incapacity to Consent and
Notification of Health Care Surrogate/ Proxy (Certificate) was
executed by two physicians (Two Physicians). Pursuant to the
Certificate, the Two Physicians declared Lash inconpetent to
consent to treatnment and appointed a Third Party (Third Party)
to nmake nmedi cal decisions on her behal f, including authorizing
treatment objected to by Lash.

5. In so doing, the parties are of the opinion that the
Two Physicians were acting pursuant to the chall enged Rul es.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction over this proceeding and the parties thereto
pursuant to Section 120.56, Florida Statutes.

7. The challenged Rules are presunptively valid; it is
therefore Lash's burden to denonstrate the invalidity of the
chal l enged Rules. Section 120.56(3) Florida Statutes; St. Johns

Ri ver Water Managenent District v. Consolidated- Tonbka Land Co.,




717 So. 2d. 72 (Fla. 1st DCA 1998), rev. den., 727 So. 2d 904
(Fla. 1999).

8. For the reasons set forth below the challenged Rul es,
standi ng al one, cannot be reasonably read to authorize the
appoi ntnent of a Third Party to give consent to treatnent to
whi ch a patient objects under the facts and circunstances of
this case; thus Lash has not shown the chall enged Rule(s) to be
an invalid exercise of delegated authority.

9. In order to adopt any adm nistrative rule, the agency

engaged in the rul emaki ng nust be acting in accordance with a

grant of specific legislative authority. Southwest Fla. Water

Mgnt. Dist. v. Save the Manatee Club, Inc., 773 So. 2d (Fla. 1st

DCA 2000); Florida Board of Medicine v. Florida Acadeny of

Cosnetic Surgery, Inc., 808 So. 2d. 243 (Fla. 1st DCA 2002).

10. The challenged Rules provide, in full, as foll ows:

Rul e 65E-5.2301 Health Care Surrogate or
Pr oxy.
(1) During the interimperiod between the
time a patient is determned to be
i nconpetent to consent to treatnent by one
or nore physicians, pursuant to s. 765. 204,
F.S., and the tinme a guardi an advocate is
appointed by a court to provide express and
i nformed consent to the patient's treatnent,
a health care surrogate designated by the
patient, pursuant to chapter 765, part 11,
F.S., may provide such consent to treatnent.
(2) In the absence of an advance
directive, a health care proxy, pursuant to
chapter 765, part 1V, F.S., may al so provide
interimconsent to treatnent.



(3) Upon the docunented deternination
that a patient is inconpetent to nake health
care decisions for hinmself or herself by one
or nore physicians, pursuant to s. 765. 204,
F.S., the facility shall notify the
surrogate or proxy in witing that the
condi ti ons under which he or she can
exercise his or her authority under the |aw
have occurred. Use of recommended form CF-
VH 3122, Jan. 98, "Certification of
Patient's I nconpetence to Consent to
Treatment and Notification of Health Care
Surrogat e/ Proxy,"™ which is incorporated by
reference as if fully set out here and may
be obtained fromthe district nmental health

programoffice, will be considered by the
departnment to be sufficient for this
pur pose.

(4) A petition for adjudication of
i nconpetence to consent to treatnent and
appoi ntnent of a guardi an advocate shall be
filed wwth the court within two court
wor ki ng days of the determ nation of the
patient's inconpetence to consent to
treatment by one or nore physicians,
pursuant to s. 765.204, F.S. Use of
reconmended form CF MH 3106, "Petition for
Adj udi cation of Inconpetence to Consent to
Treat ment and Appoi ntnment of a Guardi an
Advocate," as referenced in 65E
5.170(1)(d)2., will be considered by the
departnment to be sufficient for this
pur pose.

(5) The facility shall imediately
provide to the health care surrogate or
proxy the sanme information required by
statute to be provided to the guardi an
advocate. In order to protect the safety of
the patient, the facility shall nmake
avail able to the health care surrogate or
proxy the training required of guardi an
advocates and ensure that the surrogate or
proxy comuni cate with the patient and
patient's physician, as defined in s.
394.455(21), F.S., prior to giving express
and i nformed consent to treatnent.
Specific Authority 394.457(5) FS.



Law | npl enent ed 394. 4598, 765 FS.
Hi story--New 11-29-98, Amended 1-16-2001.

* * *

65E-5. 170 Express and I nforned Consent.

(1) Establishnment of Consent.

(a) Receiving Facilities. As soon as
possi ble, but in no event |onger than 24
hours fromentering a designated receiving
facility on a voluntary or involuntary
basi s, each patient shall be exam ned by the
adm tting physician, as defined in s.
394.455(21), F.S., to determ ne the
patient's ability to provide express and
i nformed consent to adm ssion and treatnment.
The exam nation of a mnor for this purpose
may be limted to the docunentation of the
m nor's age. The exam nation of a person
all eged to be incapacitated for this purpose
may be limted to the docunentation of
| etters of guardianship. Docunentation of
this determ nation shall be placed in the
patient's clinical record. The facility
shal|l determ ne whether a patient has been
adj udi cated as incapacitated and whether a
guar di an has been appointed by the court.
| f a guardi an has been appointed by the
court, the imts of the authority of the
guardi an shall be determ ned prior to
al l owi ng the guardian to authorize
treatnent. A copy of any court order
delineating a guardian's authority to
consent to mental health or nedica
treatment shall be obtained by the facility
and included in the patient's clinica
record prior to allowi ng the guardian to
gi ve express and i nformed consent to
treatnent for the patient.

(b) Treatnent Facilities. Upon entering
a designated treatnent facility on a
voluntary or involuntary basis, each patient
shal |l be exam ned by the admtting
physi ci an, as defined in s. 394.455(21),
F.S., to deternine the patient's ability to
provi de express and i nfornmed consent to
adm ssion and treatnent, which shall be



docurented in the patient's clinical record.
The exam nation of a person alleged to be

i ncapacitated or inconpetent to consent to
treatment, for this purpose, nmay be linted
to docunenting the letters of guardianship
or order of the court. |If a patient has
been adj udi cated as incapacitated and a
guar di an appoi nted by the court or if a

pati ent has been found to be inconpetent to
consent to treatnment and a guardi an advocate
has been appointed by the court, the limts
of authority of the guardian or guardi an
advocate shall be determned prior to
all ow ng the guardi an or guardi an advocate
to authorize treatnent for the patient. A
copy of any court order delineating a
guardian's authority to consent to nenta
heal th or nedical treatnent shall be
obtained by the facility and included in the
patient's clinical record prior to allow ng
t he guardian to give express and i nforned
consent to treatnment for the patient.

(c) If the adm ssion is voluntary, the
patient's conpetence to provi de express and
i nformed consent for adm ssion shall be
docunented by the admitting physician, as
defined in s. 394.455(21), F.S. Use of
recommended form CF IVH 3104, Jan. 98,
"Certification of Patient's Conpetence to
Provi de Express and Infornmed Consent,"” which
is incorporated by reference as if fully set
out here and may be obtained fromthe
district mental health programoffice, wll
be considered by the departnment to be
sufficient. The conpleted form or other
docunentati on shall be retained in the
patient's clinical record. Facility staff
nmonitoring the patient's condition shal
docunent any observations whi ch suggest that
a patient may no |onger be conpetent to
provi de express and informed consent to his
or her treatnment. |In such circunstances,
staff shall notify the physician, as defined
ins. 394.455(21), F.S., and docunent in the
patient's clinical record that the
physi ci an, as defined in s. 394.455(21),



F.S., was notified of this apparent change
in clinical condition.

(d) In the event a change in a voluntary
patient's clinical status affects the
patient's conpetence to provi de express and
informed consent to treatnent, the change
shall be inmmedi ately docunented in the
patient's clinical record. A person's
refusal to consent to treatnent is not, in
itself, an indication of inconpetence to
consent to treatnent.

1. If the patient is determ ned to be
conpetent to consent to treatnment and neets
the criteria for involuntary placenent, the
facility adm nistrator shall file with the
court a petition for involuntary placenent.
Use of recommended form CF IVH 3032, Jan. 98,
"Petition for Involuntary Placenment,"” which
is incorporated by reference as if fully set
out here and may be obtained fromthe
district mental health programoffice, wll
be considered by the departnment to be
sufficient.

2. If the patient is inconpetent to
consent to treatnment, and neets the criteria
for involuntary placenent, the facility
adm ni strator shall expeditiously file with
the court both a petition for the
adj udi cation of inconpetence to consent to
treat mrent and appoi nt nent of a guardi an
advocate, and a petition for involuntary
pl acenent. Upon determ nation that a
patient is inconpetent to consent to
treatment the facility shall expeditiously
pursue the appointnment of a duly authorized
substitute decision-nmaker that can nake
| egal |y required deci sions concerning
treatment options or refusal of treatnents
for the patient. Use of recomended forns
CF-VH 3106, Jan. 98, "Petition for
Adj udi cation of Inconpetence to Consent to
Treat ment and Appoi ntnment of a Guardi an
Advocate," which is incorporated by
reference as if fully set out here and may
be obtained fromthe district nmental health
program office, and CF- MH 3032, "Petition
for Involuntary Placenent,"” as referenced in



65E-5.170(1)(d)1., will be considered by the
departnent to be sufficient.

(e) Conpetence to provide express and
i nformed consent shall be established and
docunented in the patient's clinical record
prior to the approval of a patient's
transfer frominvoluntary to voluntary
status or prior to permtting a patient to
consent to his or her own treatnent if that
pati ent had been previously determ ned to be
i nconpetent to consent to treatnent. Use of
reconmended form CF MH 3104, "Certification
of Patient's Conpetence to Provide Express
and Informed Consent," as referenced in 65E-
5.170(1)(c), properly conpleted by a
physi ci an, as defined in s. 394.455(21),
F.S., will be considered by the departnent
to be sufficient.

(f) Any guardi an advocate appointed by a
court to provide express and infornmed
consent to treatnent for the patient shal
be di scharged and a notice of such guardian
advocat e di scharge provided to the court
upon the establishnment and docunentation
that the patient is conpetent to provide
express and i nformed consent.

(g) |If a patient entering a designated
receiving or treatnent facility has been
adj udi cated i ncapacitated under chapter 744,
F.S., as described in s. 394.455(14), F.S.,
express and i nfornmed consent to treatnment
shall be sought fromthe patient's guardi an.

(h) If a patient entering a designated
receiving or treatnent facility has been
deternmined by the attendi ng physician and
anot her physician, as defined in s.
394.455(21), F.S., to be inconpetent to
consent to treatnment as defined in s.

394. 455(15), F.S., express and i nforned
consent to treatnent shall be expeditiously
sought by the facility fromthe patient's
guardi an advocate or health care surrogate
or proxy.

(i) A copy of the letter of guardi anship,
court order, or advance directive shall be
reviewed by facility staff to ensure that
t he substitute decision-maker has the



authority to provide consent to the
recommended treatnment on behal f of the
patient. |If the facility relies upon the
expressi on of express and infornmed consent
for patient treatnent froma substitute

deci si on-maker, a copy of this docunentation
shal |l be placed in the patient's clinical
record and shall serve as docunentation of
the substitute decision-nmaker's authority to
gi ve such consent. Wth respect to a health
care proxy, where no advance directive has
been prepared by the patient, facility staff
shal | docunent in the patient's clinica
record that the substituted decision-nmaker
was sel ected in accordance with the |ist of
persons and using the priority set out in s.
765.401, F.S. \Wien a health care surrogate
or proxy is used, the facility shal

i medi ately petition for the appointment of
a guardi an advocat e.

(2) Authorization for Treatnent.

(a) Express and inforned consent,
including the right to ask questions about
the proposed treatnent, to receive conplete
and accurate answers to those questions, and
to negotiate treatnent options, shall be
obtained froma patient who is conpetent to
consent to treatnment. |If the patient is
i nconpetent to consent to treatnment, such
express and inforned consent shall be
obtained fromthe duly authorized substitute
deci si on-maker for the patient before any
treatnment is rendered, except where
energency treatnent is ordered by a
physi ci an, as defined in s. 394.455(21),
F.S., for the safety of the patient or
ot hers.

(b) A copy of information disclosed while
attenpting to obtain express and i nforned
consent shall be given to the patient and to
any substitute decision-maker authorized to
act on behalf of the patient.

(c) \When presented with an event or an
alternative which requires express and
i nfornmed consent, the conpetent patient or,
if the patient is inconpetent to consent to
treatnent, the duly authorized substitute

10



deci si on- maker, shall provide consent to
treatnent, refuse consent to treatnent,
negoti ate treatnent alternatives, or revoke
consent to treatnment. Use of recomrended
forms CF-VH 3042a, Jan. 98, "General
Aut hori zation for Treatnent Except
Psychotropi ¢ Medications,” which is
i ncorporated by reference as if fully set
out here and may be obtained fromthe
district mental heal th programoffice, and
CF-MH 3042b, Jan. 98, "Specific
Aut hori zation for Psychotropic Medications,"
which is incorporated by reference as if
fully set out here and may be obtai ned from
the district nental health program offi ce,
wi |l be considered by the departnent to be
sufficient as docunentation of express and
i nfornmed consent and any deci si ons nmade
pursuant to that consent. |f used,
reconmended form CF MH 3042a, "Ceneral
Aut hori zation for Treatnent Except
Psychotropi c Medications,” as referenced in
65E-5.170(2)(c), shall be conpleted at the
time of adm ssion to permt routine nedical
care, psychiatric assessnent, and ot her
assessnment and treatnment except psychotropic
nmedi cations. The nore specific recomrended
form CF-MH 3042b, "Specific Authorization
for Psychotropic Medications,"” as referenced
in 65E5.170(2)(c), or its equival ent, shal
be conpleted prior to the adnministration of
any psychotropic nedi cations, except under
an energency treatnment order. The conpl eted
forms, or equival ent docunentation, shall be
retained in the patient's clinical record.

(d) No facility shall initiate any nenta
health treatnent, including psychotropic
nmedi cation, until express and inforned
consent for psychiatric treatnent is
obtained froma person legally qualified to
give it, except in cases where energency
treatnment is ordered by a physician, as
defined in s. 394.455(21), F.S., to preserve
t he i mmredi ate safety of the patient or
ot hers.

(3) Receiving and treatnment facilities
shal |l request copies of any advance

11



directives conpleted by persons adnitted to
the facilities, fromthe patient or the
patient's famly or representative.

(4) In addition to any other
requirenments, at |least the foll ow ng nust be
given to the patient before express and
i nformed consent will be valid:

(a) ldentification of the proposed
medi cation, together with a plain | anguage
expl anation of the proposed dosage range,
the frequency and net hod of admi nistration,
t he recogni zed short-term and | ong-term side
effects, any contraindicati ons which may
exist, clinically significant interactive
effects with other nedications, and simlar
information on alternative nedications which
may have | ess severe or serious side
effects.

(b) A plain |Ianguage expl anation of al
other treatments or treatnent alternatives
recomended for the patient.

(5) If a change in nedication is
recomrended which is not included in the
previously signed CF-MH 3042b, "Specific
Aut hori zation for Psychotropic Medications"
form as referenced in 65E5.170(2)(c),
after an expl anati on and di scl osure of the
altered treatnent plan is provided by the
physi cian, as defined in s. 394.455(21),
F.S., express and inforned consent nust be
obtained fromthe person authorized to
provi de consent and be docunented in the
patient's clinical record prior to the
adm ni stration of the treatnent or
medi cati on.

(6) The facility staff shall explain to a
guar di an, guardi an advocate, or health care
surrogate or proxy, the duty of the
substitute deci sion-nmaker to provide
information to the facility on how the
substitute decision-naker may be reached at
any time during the patient's
hospitalization to provide express and
i nfornmed consent for clinically significant
changes of treatnent.

(7) To assure the safety and rights of
the patient, electroconvul sive treatnent may

12



be reconmended to the patient or the
patient's substitute decision-nmaker by the
attendi ng physician, as defined in s.
394.455(21), F.S., if concurrently
recommended by at | east one other physician,
as defined in s. 394.455(21), F.S., not
directly involved with the patient's care
who has reviewed the patient's clinica
record. Such recommendation shall be
docunented in the patient's clinical record
and shall be signed by both physicians, as
defined in s. 394.455(21), F.S. Wen

conpl eted, recomrended form CF-MH 3057,

Jan. 98, "Authorization for

El ectroconvul sive Treatnment,” which is

i ncorporated by reference as if fully set
out here and may be obtained fromthe
district mental health programoffice, wll
be considered by the departnent to be
sufficient. |If used, this formshall also
be signed by the patient, if conpetent, or
by the guardi an advocate, if previous court
approval has been given, or by the guardian
where the patient has been found by the
court to be incapacitated, or by the health
care surrogate if the patient had expressly
del egated such authority to the surrogate in
t he advance directive. Express and inforned
consent fromthe patient or his or her
substitute decision-naker, as required by s.
394.459(3), F.S., including an opportunity
to ask questions and receive answers about

t he procedure, shall be noted on or attached
to recommended form CF- VH 3057,
“Aut hori zation for El ectroconvul sive
Treatnent,"” as referenced in 65E-5.170(7),
or its equivalent, as docunentation of the
required disclosures and of the consent.
Each signed authorization formis perm ssion
for the patient to receive a series of up
to, but not nore than, a stated nunber of

el ectroconvul sive treatnents. Additiona

el ectroconvul sive treatnents require
additional witten authorization. The

si gned aut hori zation form shall be retained
in the patient's clinical record and shal

13



conply with the provisions of s. 458. 325,
F.S.

Specific Authority 394.457(5) FS.

Law | npl ement ed 394. 455(5), 394.459(3) FS.
Hi story--New 11-29-98.

11. Lash has alleged that the challenged Rul es are not
supported by the specific legislative authority cited by the
Departnent. Section 120.52(8)(b), Florida Statutes. In
particul ar, Lash has argued that the legislative authority
relied upon by the Department does not authorize the appoi ntnent
by the Two Physicians of a Third Party to nake nedi cal decisions
on behal f of an individual such as Lash who was involuntarily
commtted to a Baker Act facility, in this instance, the Unit.

12. The specific legislative authority cited for both of
the chal |l enged Rul es, Section 394.457(5), Florida Statutes,

st at es:

(5 Rules.—

(a) The departnment shall adopt rules
establishing forms and procedures rel ating
to the rights and privileges of patients
seeking nental health treatnent from
facilities under this part.

(b) The department shall adopt rules
necessary for the inplenentation and
adm ni stration of the provisions of this
part, and a program subject to the
provisions of this part shall not be
permtted to operate unless rul es designed
to ensure the protection of the health
safety, and welfare of the patients treated
t hrough such program have been adopt ed.

14



13. Thus, this section provides the Departnment with
general authority to adopt rules necessary to carry out the
Baker Act program

14. The Departnent also relies generally upon Chapter 765,
Florida Statutes, Parts I -1V and 765.204(2), Florida Statutes,
in particular, as one of the |laws inplenented in Rule 65E
5.2301, Florida Adm nistrative Code.

15. Chapter 765, Florida Statutes, is titled “Health Care
Advance Directives.” The statute’ s extensive statenent of
| egislative findings and intent, and the statute read as a
whol e, denonstrate that this lawis exclusively concerned with
t he fundanental right of self-determnation a civilized society
affords every conpetent adult in circunstances when s/he is
faced with the conpl ex health care decisions which often
acconpany an individual’s final illness.

16. Chapter 765, Florida Statutes, is a |legislative
response to the conplex nmedical, noral, and ethical choices
whi ch arise in our technol ogically advanced soci ety when old
age, serious illness, or sudden injury inpose cruel burdens upon
i ndi viduals and their |oved ones.

17. Specifically, the portion of Chapter 765, Florida
Statutes, relied upon by the Departnent, protects the
“fundanental right of self-determ nation regardi ng decisions

pertaining to [the rights of conpetent adults to nake inforned

15



deci sions regarding] his or her own health, including the right
to choose or refuse nedical treatnent. . . .” Section
765.102(1), Florida Statutes (2001).

18. The bal ance of this Section occupies nearly a ful
page of legislative findings and intent. Read as a whole, it
pl ai nly does not address the circunstances under which an
i nconpetent individual may be involuntarily treated.

19. Section 765.204(2), Florida Statutes, which was
heavily debated by the parties, provides:

(2) If a principal's capacity to make
heal th care decisions for herself or hinself
or provide infornmed consent is in question,
t he attendi ng physician shall evaluate the
principal's capacity and, if the physician
concludes that the principal |acks capacity,
enter that evaluation in the principal's
nmedi cal record. |If the attending physician
has a question as to whether the principa
| acks capacity, another physician shall also
eval uate the principal's capacity, and if
t he second physician agrees that the
princi pal |lacks the capacity to make health
care decisions or provide inforned consent,
the health care facility shall enter both
physi cian's evaluations in the principal's
nmedi cal record. If the principal has
designated a health care surrogate or has
del egated authority to make health care
decisions to an attorney in fact under a
durabl e power of attorney, the facility
shall notify such surrogate or attorney in
fact in witing that her or his authority
under the instrunment has commenced, as
provided in chapter 709 or s. 765.2083.

20. The undersigned rejects the parties' view that either

or both of the chall enged Rul es confer expansive powers to

16



authorize involuntary treatnent. |Instead, the chall enged Rul es,
reasonably read and appropriately applied, nerely restate the

| egi sl ati ve nmandate that under the Health Care Advance
Directives law, in the interimperiod of tinme between a

determ nati on of inconpetence to consent to treatnent and the
time a court-appoi nted guardi an advocate is in place to provide
express and infornmed consent to treatnent, consent may be

provi ded by a health care surrogate who has been previously

desi gnated by the patient pursuant to the provisions of

Chapter 765, Part 1l, Florida Statutes, if such an individual
exi sts.
21. In other words, Lash and others simlarly situated

have a right to have their choice of a Chapter 765, Florida
Statutes, health care surrogate honored in a Baker Act facility
(if, in fact, they have made such a choice) during the w ndow of
ti me between when the individual is declared i nconpetent and
such time as a guardi an advocate is appointed by a court of
conpetent jurisdiction to provide express and informed consent
to such treatnment. The challenged Rules, neither singly nor in
conbi nation, create, nodify, or restrict the statutory rights of
any individual and Lash has failed to carry her burden to show
that the challenged Rules, as properly interpreted and properly
applied, are not supported by the specific legislative authority

relied upon by the Departnent.

17



22. The parties have agreed that Lash and others have been
or may be in the future involuntarily nedicated by individuals
who believe they are acting under the authority of the
chal  enged Rules. As noted above, these Rules, given their
pl ai n meani ng, do not authorize the Two Physicians to appoint a
Third Party to give consent to nedical treatnent objected to by
t he patient.

23. If the challenged Rules are being applied in a manner
inconsistent wwth their plain neaning, this is not a matter
whi ch may be properly addressed by an admi nistrative | aw judge.
It is beyond the authority of this forumto address an incorrect
agency interpretation of a rule which is valid on its face.

24. The Departnent expansively argued that Chapter 765
and Chapter 394, taken together, “confer upon the Depart nent
broad, unqualified authority to adopt rules establishing forns
and procedures relating to the rights and privileges of patients
seeking nental health treatnment fromfacilities under the Baker
Act that ensure the protection of the health safety.” This
argunent goes far beyond the issues presented in this case.

25. As the Departnent nore narrowWy stipulated at the
final hearing, there is one undeniable relationship between
Chapter 765 and Chapter 394, Florida Statutes. It is this: if
an individual such as Lash is in confinenment in a Baker Act

facility such as the Unit, any and all advance directives which
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conply with the requirenents of Chapter 765, Florida Statutes,
nmust be honored by the Baker Act facility. |[|f the Baker Act
facility is unwilling to honor the person's advance directives,
if any there be, the facility is required to transfer the
patient to a facility that will honor h/er advance directives.
Section 765.1105(1), Florida Statutes.

26. As a matter of law and logic, this is the only
rel ati onship between the two statutes relied upon by the
Departnent in support of the challenged Rules, and it is
sufficient to sustain the validity of the chall enged Rul es.

27. Oher legal issues relative to the challenged Rul es
were debated by the parties. For exanple, Lash argued that the
chal I enged Rul es unconstitutionally infringe upon her rights
under Article V Section 20(c)(3) of the Florida Constitution.

28. In response, the Departnent argued that the
undersi gned can decide this case in Lash’s favor if and only if
"this [Adm nistrative Law] Court . . . find[s] that Section
765.101 to 765.404, Florida Statutes, et seqg., are
unconsti tutional ."

29. In support of this argunent, the Departnent correctly
asserts that the constitutionality of a statute is not within

the jurisdiction of this forum Key Haven Associ ated

Enterprises, Inc. v. Board of Trustees of the |nternal

| nprovenent Trust Fund, 427 So. 2d 153 (Fla. 1982).
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30. However, the record does not support the |egal
i nference that the Departnent seeks to draw fromthat bl ack
letter law, i.e. that Lash’s petition nust be dism ssed because
a decision in her favor cannot be rendered absent a finding that
portions of Chapter 765 of the Florida Statutes are
unconstitutional .

31. The undersigned nust and does decline Lash's
invitation to consider and render conclusions of |aw regarding
the constitutionality of the challenged Rules. It is neither
appropriate to do so, nor necessary to the disposition of this

case.

CONCLUSI ON

Based upon the foregoing, it is ORDERED that the chall enged
Rul es do not constitute an invalid exercise of del egated
| egi slative authority.

DONE AND ORDERED this 19th day of April, 2002, in

Tal | ahassee, Leon County, Flori da.

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 19th day of April, 2002.

COPI ES FURNI SHED

Frederick A. Goldstein, Esquire
Post O fice Box 22463
Fort Lauderdale, Florida 33335-2463

John Raynaker, Esquire
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui | ding 2, Room 204
Tal | ahassee, Florida 32399-0700

Peggy Sanford, Agency Cerk
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui l ding 2, Room 204B
Tal | ahassee, Florida 32399-0700

Josefina Tamayo, General Counse
Departnment of Children and
Fam |y Services
1317 Wnewood Boul evard
Bui Il ding 2, Room 204
Tal | ahassee, Florida 32399-0700

Carrol |l Wbb

Executive Director and General Counse
Joint Adm nistrative Procedures Committee
Hol | and Bui |l di ng, Room 120

Tal | ahassee, Florida 32399-1300
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Administrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal mnmust be filed within 30 days of rendition of the order to
be revi ewed.
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